








Medical aid benefits

Medical aid contributions by an employer in excess of the “family limit” are subject to
tax in the hands of the employee. The family limit is set at R720 per month (2011:
R670) in respect of each of the main member and first dependant, and R440 per
month (2011: R410) for each subsequent dependent thereafter.

No fringe benefit will arise however in the following cases:

e An employee who has retired by reason of superannuation, ill health or other
infirmity.

e The dependants of a person after his death if he was in the employ of the
employer at the time of his death.

e The dependants of a retired employee after his death.

e A person over the age of 65.

The amount subjected to tax, i.e. the amount in excess of the family limit, is deemed

to be medical expenditure incurred by the employee for purposes of calculating any

medical aid deduction in the employee’s income tax return.

Medical service costs

Where an employer has directly or indirectly made payments or contributions towards
the medical costs of employees or their families, other than by way of medical aid
contributions, the amount incurred by the employer will constitute a fringe benefit in
the hands of the employee, subject to certain exemptions.

Other benefits
The Income Tax Act also provides for the taxation of the following benefits.

e Share incentive schemes e Holiday accommodation

e Acquisition of any assets at less than | e Discharge of a debt
market value

e Right of use of any asset e Entertainment allowances

® Meals and refreshments ® Residential accommodation

e Bond subsidies e Low interest loans

® Benefits granted to relatives of e Computer allowances
employees
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DONATIONS TAX
Donations tax is levied at 20% of all donations made by natural persons.

The following exemptions are provided for:

The first R100 000 per annum donated by a natural person in cash.

Donations between spouses.

Donations to qualifying PBO’s.

Casual gifts made by a donor other than a natural person, that do not exceed
R10 000 per annum.

Donations made in terms of an ante nuptial or postnuptial contract.

Donations made to or for the benefit of any traditional council, traditional
community or tribe.

Donations made by or to a recreational club that is exempt from income tax.

Donations of assets other than cash are considered to be a disposal and could also
give rise to capital gains tax. CGT also arises where a loan account or other debt is
waived or written off. An exception is in group company situations.

LUMP SUM BENEFITS
Lump sums received from pension, provident or retirement annuity funds, including
pension and provident preservation funds and, from 1 March 2011, on retrenchment
are taxed according to one of two scales depending on which of the following
categories they fall into.

A.

Amounts received on resignation from a fund prior to retirement age, referred to
as “retirement fund withdrawal benefits”. Amounts received on resignation from
the fund due to retrenchment are excluded and fall into category B below.

Amounts received on retirement from a fund at retirement age or death,
referred to as “retirement fund lump sum benefits”. Also includes amounts
received on resignation from the fund prior to retirement because of
retrenchment. With effect from 1 March 2011 “retirement fund lump sum
benefits” will also include severance pay awarded on retrenchment or
termination due to age, sickness, accident, injury or mental incapacity.
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The two types of lump sum amounts described are subject to tax as follows.
A. Retirement fund lump sum withdrawal benefits

* Tax determined by applying the following table to the aggregate of the lump sum
now accruing plus all other retirement fund withdrawal benefits that have
accrued since March 2009 and all retirement fund lump sum benefits that
have accrued since October 2007 and all severance benefits received or
accrued from March 2011.

* Deduct the tax determined by applying the tax table to the above mentioned
aggregate amount but excluding the lump sum now accruing.

Rates: 2010, 2011 and 2012

Taxable amount Rate of tax

RO — R22 500 0%

R22 501 — R600 000 18% of amount above R22 500

R600 001 — R900 000 R103 950 + 27% of amount above R600 000
R900 001 + R184 950 + 36% of amount above R900 000

B. Retirement fund lump sum benefits or severance benefits

* Tax determined by applying the following table to the aggregate of the lump sum
or severance benefit now accruing plus all other retirement fund withdrawal
benefits that have accrued since March 2009 and all retirement fund lump
sum benefits that have accrued since October 2007 and all severance
benefits received or accrued from March 2011.

* Deduct the tax determined by applying the tax table to the above mentioned
aggregate amount but excluding the lump sum now accruing.

Rates of tax: 2012
Taxable amount Rate of tax
RO — R315 000 0%
R315 001 — R630 000 18% of amount above R315 000
R630 001 — R945 000 R56 700 + 27% of amount above R630 000

R945 000 + R141 750 + 36% of amount above R945 000
Rates of tax: 2010 and 2011

Taxable amount Rate of tax

RO — R300 000 0%

R300 001 — R600 000 18% of amount above R300 000
R600 001 — R900 000 R54 000 + 27% of amount above R600 000
R900 000 + R135 000 + 36% of amount above R900 000
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VOLUNTARY DISCLOSURE PROGRAM

A Voluntary Disclosure Program (VDP) has been introduced effective from November
2010 until October 2011 providing an opportunity to individuals, trusts and companies
who had contravened exchange control regulations and/or defaulted on tax to
regularise their affairs. The overall VDP has two components, the Tax VDP
administered by SARS and the Excon VDP administered by the FinSurv (VDP Division).

Benefits of VDP

The main benefit of the VDP is that persons can regularize tax or exchange control
contraventions with outcomes that are predictable upfront. The Tax VDP allows for the
opportunity to make an anonymous application while the Excon VDP allows for
anonymous enquiries to be made. This means that applicants that are considering
entering the VDP can first “test the water” through an intermediary that engages SARS
or the SARB without disclosing the applicant’s identity.

Taxpayers who are being audited or investigated would not qualify for the VDP since
their disclosures would not be voluntary. However, SARS may accept their applications
if their default would not have been detected during the audit or investigation and if
the application is deemed to be in the interest of good management of the tax system
and the best use of SARS's resources. In these cases, however, they will be charged
50% of the interest that would otherwise be due.

An applicant that has been notified of an investigation or other enforcement action in
respect of exchange control regulations may lodge a special application to qualify for
administrative relief under the Excon VDP with the Head: FinSurv, who shall adjudicate
such requests on merit.

Transgressions covered by the Tax VDP

®  submission of inaccurate or incomplete information to the Commissioner; or
e failure to submit information; or
® incorrect information presented to SARS about one’s tax liability,

where such submission, non submission, or assumptions resulted in:

(a) the applicant not being assessed for the correct amount of tax
(b) the correct amount of tax not being paid by the taxpayer; or
(c) an incorrect refund being made by the Commissioner.

Types of taxes covered

All taxes administered by SARS including Income tax, employees tax (PAYE), VAT,
diesel refunds, customs duties, excise duties and levies, donations tax, estate duty,
mineral and petroleum resource royalties, royalties, secondary tax on companies
(STC), stamp duty, securities transfer tax, transfer duty, turnover tax and uncertified
securities tax.
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Minimum requirements
Any person may apply, whether in a personal, representative, withholding or other
capacity, for tax defaults that occurred prior to 17 February 2010.

A default taxpayer will be granted relief under the programme if the application meets
the following requirements:

®  The disclosure is complete.

e  SARS was not aware of the default which must have occurred prior to 17 February
2010.

e A penalty or additional tax would have been imposed had SARS discovered the
default in the normal course of business.

e |t will not result in a refund due by the Commissioner.

Relief offered by the Tax VDP
The VDP offers relief from penalties, interest and additional tax. The underlying tax
must still be paid.

Penalty relief

No penalties will be charged with respect to the disclosure. Penalties for late
submission of returns may be charged.

Interest relief

(i) 50 percent interest relief granted in cases where the applicant was already being
investigated by SARS but the transgression would not have been detected by
SARS and SARS have agreed to accept an application.

(i) 100 percent interest relief will be granted in all other cases where the application
meets the requirements.

Additional tax relief

No additional tax will be charged.

Criminal prosecution relief

SARS will not initiate criminal prosecution for any tax act offence, or related common
law offences.

Transgressions covered by the Excon VDP

Transgression of exchange control regulations prior to 28 February 2010 by individuals,
deceased estates, insolvent estates, South African trusts, former South African
residents, companies and close corporations; and

South African residents who took funds offshore illegally and/or who beneficially own
any unauthorised foreign assets and/or structures (of whatever nature, excluding
bearer instruments).
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Requirements

The applicant must submit an application form in the prescribed format, depicting all
foreign assets and/or structures (of whatever nature, excluding bearer instruments) in
which the applicant has and/or had any direct and/or indirect interest, which
application must be submitted from 1 November 2010 until 31 October 2011

The application must include full details of the description, location of the assets, the
market value of the assets and proof of valuation.

Applicants who are granted administrative relief have to pay a levy on the market
value of unauthorised foreign assets and/or structures:

A levy of 10 per cent calculated on the market value of the unauthorised foreign asset

disclosed as at 28 February 2010. This levy must be paid from foreign-sourced funds.

e Alevy of 12 per cent calculated on the market value of the unauthorised foreign
asset disclosed as at 28 February 2010, where no foreign funds are available.

e The amount levied in the case of an individual is reduced by R4 million of the
foreign capital allowance or any remaining portion thereof, and may not be
reduced by any fees or commissions.

The levy must be paid within three months of the date of approval of the application,

TRUSTS

Subject to certain anti-avoidance provisions, all income (including distributions of a
capital nature made by foreign trusts from income received in prior tax years) that
accrues to a trust is taxable in the hands of the trust, unless it is distributed to the
beneficiaries.

Similarly, all expenses incurred by a trust in the production of the income is deductible
in the hands of the trust to the extent to which it is not distributed to the beneficiaries
with the proviso that the expenses/allowances distributed may not exceed the income
distributed.

In terms of SARS practice, distributions of income by a trust to its non resident
beneficiaries are taxable in the hands of the trust where the income is as a result of or
by reason of or in consequence of any donation, settlement or other disposition. This is
however disputed by many tax professionals, including ourselves.

The income tax rate applicable to trusts is currently 40% except in the case of Special
Trusts, where the tax tables for natural person apply but without the deduction of the
rebate. Special Trusts are those trusts set up solely for a beneficiary who suffers from
a mental illness or physical disability as defined.
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SECONDARY TAX ON COMPANIES (STC)

The 2007/08 Budget Review announced the eventual change in the STC regime from a
company-level tax to a withholding tax on dividends and this will take effect on 1 April
2012. STC remains in place until then at a rate of 10%.

Certain liquidation/deregistration dividends remain exempt from STC as well as capital
profits arising before 1 October 2001 and revenue profits arising before 1993.

DIVIDEND WITHHOLDING TAX (DWT)
A new dividends tax is to be introduced effective 1 April 2012 and will replace
Secondary Tax on Companies (STC).

This will be a final tax levied at 10% on dividends paid by resident companies. For
purposes hereof, a dividend is defined as any amount transferred by a company to a
shareholder to the extent that the amount transferred does not result in a reduction of
“contributed tax capital” and does not constitute shares in the company.

Contributed tax capital of a company is the sum of the company’s share capital and
share premium excluding “tainted share capital” which will be calculated on the date of
introduction of DWT. Subsequent receipts from share issues will increase the
contributed tax capital.

Any distribution by a company which does not fall into the dividend definition will be
regarded as a capital distribution and thus subject to Capital Gains Tax.

The tax is levied on shareholders rather than the company and in most cases the
company will be required to withhold the tax from dividend payments.

Certain shareholders will be exempt from the tax, including the following:

e  Resident companies / close corporations.

®  Public benefit organisations.

e  Shareholders of Micro Businesses (dealt with separately in this publication) in
respect of the first R200 000 of dividends distributed by a company per annum.

® Non-residents may enjoy relief from the tax as prescribed by any applicable tax
treaties.
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SMALL BUSINESS CORPORATIONS

Lower income tax rates and accelerated capital allowances apply to private companies
and close corporations that fall within the definition of a Small Business Corporation
(SBC). The definition is as follows.

Private companies, close corporations and co-operatives having a turnover of less
than R14 million for the year of assessment,

which is not an employment company (personal service company or labour broker
without an exemption certificate),

investment income (as defined and includes trading and investing in immovable
property) does not exceed 20% of turnover plus capital gains received during the
year of assessment,

not more than 20% of the turnover derived during the year of assessment is from
the rendering of a personal service (i.e. rendered personally by a
shareholder/member in the field of accounting, actuarial science, architecture,
auctioneering, auditing, broadcasting, consulting, draftsmanship, education,
engineering, financial service broking, health, information technology, journalism,
law, management, real estate broking, research, sport, surveying, translation,
valuation or veterinary science unless three or more full time unconnected
employees are core to rendering these services).

all shareholders/members are natural persons and do not directly or indirectly hold
any shares or have any interest in the equity of any other company/close
corporation during the year of assessment, other than a listed company, body
corporate, share block company, not for profit organisation, collective investment
scheme, co-operative or society. A company that has always been dormant is
excluded and, with effect from years of assessment commencing on or after 1
January 2011, a “terminating company” is excluded.

A terminating company is defined as a company/close corporation that has
submitted a resolution authorising voluntary liquidation or winding up or submitted
a statement of deregistration. In the case of liquidation or winding up, the
company/corporation must have no assets or liabilities other than assets to pay
liabilities to government or liquidation costs. In the case of deregistration, the
company/corporation must have ceased business and have no assets or liabilities.
If the terminating company is subsequently revived, the Small Business
Corporation will cease to qualify as from the year of assessment in which the
revival occurs.
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Relief granted to small business corporations
e Beneficial tax rates as set out the section Tax Rates - Companies
e 100% allowance in respect of plant and machinery used for manufacturing.

e Three year write off of other assets (excluding buildings), 50% in year one,
followed by 30%, and then 20% in the third year.

MICRO BUSINESS

A special tax regime for very small businesses, referred to as a Micro Business was
introduced from 1 March 2009. This simplified tax system is available to companies,
close corporations or persons and trusts who conduct business and is essentially a tax
levied on turnover as a substitute for Income Tax, Capital Gains Tax, VAT and to an
extent, STC or Dividends Tax. The system is optional, meaning that a “micro business”
still has the option to be taxed under the normal tax rules and rates.

Unlike the income tax system that makes use of comprehensive inclusion rules and
requires that records and proof of expenditure be maintained, tax is calculated by
simply applying a tax rate to “taxable turnover”.

Taxable turnover is defined as turnover received (not invoiced) plus 50% of capital
receipts from immovable property used for business and other assets used mainly for
business and, in the case of companies and close corporations, all investment income.

The tax rates applicable to Micro Businesses are set out in the table under the section
Tax Rates - Companies.

A VAT registration threshold of R1 million applies with effect from 1 March 2009 but
businesses that elect to adopt the turnover tax system will not be permitted to register
for VAT or must deregister. However, this requirement is to be changed from 1 March
2012.

Any vendor that deregisters from the VAT system in light of the increase in the VAT
registration threshold to R1 million will be allowed to pay the exit VAT (VAT charged
on the market value of the company’s assets) over a period of six months. Where a
vendor deregisters from the VAT system in order to register for the turnover tax
system, relief will be granted to that vendor by way of a deduction of up to R100 000
from the value of the assets held by that vendor prior to deregistration.

Shareholders of micro businesses are exempt from STC or Dividend Tax on the first
R200 000 of dividends distributed by the company per annum.

The qualifying criteria for a Micro Business are as follows:

e Applicable to companies, close corporations, co-operatives, sole traders and
partnerships but not applicable to trusts, recreational clubs and Public Benefit
Organisations (PBO’s).
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e In the case of companies and close corporations, all shareholders must be natural
persons during the tax year and the shareholders may not hold shares in another
company/close corporation other than a listed company, body corporate, share
block company, not for profit organisation, collective investment scheme, co-
operative or society, a company or close corporation that has always been
dormant or in a “terminating company”. Refer to the section Small Business
Corporations above for the definition of terminating company.

e In the case of partnerships, all partners in the tax year must be natural persons
and the partners may not hold shares in any other company/close corporation
except shares as described in the preceding point.

e The micro business may not hold shares in any other company/close corporation
except shares as described in the preceding point.

e Annual turnover not exceeding R1 Million excluding capital receipts and excluding
certain government grants.

e  (Capital receipts from immovable property used for business and other assets used
mainly for business may not exceed R1.5 million in the current and proceeding
two tax years.

e In the case of a company or close corporation, not more than 20% of turnover
consists of professional services and investment income.

e In the case of a natural person, not more than 20% of turnover consists of
professional services.

®  No receipts are from rendering professional services or from providing a personal
service as defined or a labour broker not having an exemption certificate.

®  Year of assessment must end on last day of February.

Taxpayers that elect to be classified as micro businesses are bound to remain in the
system for at least three tax years.

PERSONAL SERVICE PROVIDERS (COMPANIES AND TRUSTS)

Anti-avoidance measures are targeted at persons who provide services to clients
through the medium of a company, close corporation or trust in order to benefit from
lower income tax rates and deduct expenditure that is not available to employees
generally.

The legislation defines a personal service provider as being a company/close

corporation or trust where any service rendered to a client is rendered personally by

any person who is a connected person in relation to such company or trust and if any

one of the following conditions apply:

e such person would be regarded as an employee of the client if the service was
rendered directly by the connected person to the client, or
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the services need to be performed mainly at the client’s premises and the
connected person is subject to the control or supervision of the client as to the
manner in which the duties are performed or to be performed, or

more than 80% of the company or trust’s income from services rendered consists
of, or is likely to consist of amounts received directly or indirectly from any one
client or associated institution in relation to that client.

A company or trust will not be classified as a personal service provider where the
company/trust employs more than two full time employees who are engaged solely in
rendering any such service and are not shareholders or members or a connected
person in relation to any shareholder or member.

Implications for personal service provider

Income tax rate of 33% applied to personal service companies instead of 28%
applicable to companies generally.
Personal service companies cannot qualify as a Small Business Corporation or
Micro Business.
Tax rate applicable to personal service trusts is unaffected i.e. 40% as for all
trusts which are not special trusts.
Deduction of expenses incurred in the production of income limited to the
following:

- salaries, wages and fringe benefits of employees

- legal fees not of a capital nature

- bad debts

- contributions to employees pension, provident or benefit funds

- expenses in respect of premises

- finance charges

- insurance

- repairs, fuel and maintenance

Clients are compelled to deduct employees’ tax from payments made to personal
service companies at 33% and personal service trusts at 40%. Failure to do so
can result in amounts being collected from the client.

In order to protect clients of personal service providers, who may be
unable to determine whether the aforementioned 80% rule will apply, the client
may, if in good faith, rely on a sworn affidavit or solemn declaration from the
company/trust which states that not more than 80% of income will be derived
from one client.

The deduction of employees’ tax may well result in PAYE deductions which far
exceed the final tax liability of the company/trust and in these cases application
can be made to the Commissioner for a directive.
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RECREATIONAL CLUBS AND SPORTING BODIES

Partial taxation of recreational clubs

Recreational clubs are subject to a system of partial taxation. Income from non-
members is generally subject to tax and is consistent with PBO rules. All club income is
subject to income tax unless that income falls within the following forms of recreational
club receipts and accruals:

e Membership fees or subscriptions paid by its members.

e Business undertakings or trading activities directly and integrally related to the
provision of social or recreational facilities or amenities provided directly to the
members, if carried out on a basis substantially the whole of which is directed at
recovery of costs and does not result in unfair competition to other taxable
entities.

e  Fundraising activities of that club if those activities are of an occasional nature and
substantially undertaken with unpaid voluntary assistance.

e Other sources of income for example trading, investment income and charges to
non-members for club services and rentals, as long as these “other source”
receipts and accruals do not in total exceed the greater of 5% of the total
membership and subscriptions in respect of the relevant year or R150 000
(R100,000 prior to 1 March 2011).

Similarly, expenditure incurred in producing exempt income for example levies,
membership fees or subscriptions cannot be offset against club income falling outside
the abovementioned categories. Capital gains on the disposal of recreational club
property will be subject to rollover treatment.

Conditions for exemption (Section 30A)

A recreational club eligible for partial exemption must be established with the
sole/principal object of providing social and recreational amenities or facilities for it's
members. Club exemption is not automatic for clubs formed before 1 April 2007 and
application must be made by these clubs to the Commissioner for approval prior to 31
March 2009. The minister has proposed that this deadline be extended to 30
September 2010.

BODY CORPORATES

Receipts and accruals from transactions with members or shareholders such as levies
or subscriptions are exempt from income tax. Income from any other source, such as
investment income or even trading income, is exempt up to a maximum of R50 000.

This applies to entities such as body corporates, share block companies or other
associations such as societies or clubs which are formed solely for purposes of
managing the collective interest of its members.
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CAPITAL GAINS TAX
Capital Gains Tax (CGT) is imposed on all capital gains realised by SA residents with
effect from 1 October 2001, which date is referred to as the valuation date.

Determination of capital gains and losses

A capital gain is the difference between the proceeds arising on disposal of an asset
and the base cost. Capital losses are not offset against revenue income but are carried
forward to subsequent years. The base cost of an asset represents the cost of
acquiring the asset plus all improvements or additions to asset. Determining the base
cost of assets acquired prior to 1 October 2001 is dealt with below.

Exemptions

® An annual exemption of R 20 000 (2011: R17 500) is granted to individuals and
special trusts.

e The first R1.5 million of a gain on sale of a personal residence.

® The sale of a personal residence for an amount not exceeding R2 million.

® Gains from disposal of the following assets are exempt:

Private motor vehicles, personal belongings and effects, coins not used as legal

tender, stamps, lump sum benefits in respect of superannuation and certain life

policies, compensation for personal injury and defamation receipts, betting, local

lottery and other chance prizes, foreign legal tender on return from abroad and

gains and losses made by foreign governments and agencies.

The first R200 000 (2011: R120 000) capital gain on death.

The first R900 000 (2011: R750 000) arising on sale of small business assets

provided the taxpayer has attained the age of 55 or the disposal is in consequence

of ill health, infirmity, superannuation or death. This includes the property from

where the business traded. A small business is one where the market value does not

exceed R5 million.

Rollover (Deferrals)

In certain cases, transactions are subject to rollover. A rollover will not give rise to an
immediate CGT liability but is deferred to a subsequent CGT event. When a subsequent
CGT event occurs, the base cost of an asset will be at the base cost prior to the
rollover; i.e. the original cost of the asset. The result is that CGT will be paid when the
asset is ultimately realised. Rollover relief is only available where the asset is
transferred to South African residents.

Where the heirs or legatees enter into a redistribution agreement of the assets and
one of the parties to the agreement is the surviving spouse, the deceased must be
treated as having disposed of the asset to his surviving spouse, if ownership of the
asset is acquired by that surviving spouse by intestate or by testamentary succession
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or as a result of a redistribution agreement between the heirs and legatees in the
course of liquidation or distribution of the deceased estate.

Valuation of assets acquired prior to CGT

Where assets were acquired prior to the introduction of CGT, only the gain made after
the introduction of CGT will be subject to tax. Three methods are available for
determining this, namely a time apportionment basis, actual valuation (certain assets
have specific valuation formulae or rules) and the 20% rule which provides that 80%
of the gain is subject to CGT.

Where a person elects to utilise a valuation basis, the asset must have been valued by
30 September 2004. This valuation must state the value as at 1 October 2001. There is
no restriction as to who may effect the valuation although to the extent to which it is
carried out by someone unqualified, SARS may be more inclined to challenge the
valuation.

Rate relief

A proportion of capital gains are added to the normal taxable income and taxed at the
appropriate rate applicable to the type of taxpayer. The following rates are applied to
calculate the proportion to be included in taxable income (not applicable to gains made
by Micro Businesses):

Inclusion Effective
rate tax rate

Natural persons and special trust 25% 4,5% - 10%*
Trusts (other than special trusts) 50% 20%
Companies, close corporations (other than Small

. . . . 50% 14%
Business Corporations and Micro Businesses)
Small Business Corporations 50% 5% - 14%*

*The effective rate applicable to natural persons, special trusts or Small Business
Corporations will depend on their total taxable income.

In the case of Micro Businesses, capital receipts up to a maximum of R1.5 million, from
sale of immovable property used for business and other assets used mainly for
business, will be taxed at the prescribed rates for Micro Businesses. No deduction is
therefore allowed for the base cost of these assets. Any capital receipts not falling
within this limit will cause the entity from being disqualified from the system.
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Donations and bequests
A person must disregard a capital gain or capital loss determined from a donation or
bequest of an asset by him to a government or a provincial administration.

Capital versus revenue — equity investments

With effect from 1 October 2007, the previous 5-year rule was replaced with a new
mandatory “3-year” rule whereby a sale of shares which have been held for a period of
at least 3 years will be deemed to be of a capital nature. Certain exceptions apply. This
rule applies equally to gains and losses.

RESIDENTIAL ENTITIES.
Provision is made for a base cost roll over where a residence is transferred from a
company or a trust to a natural person who resides at the property.

The effect hereof is to exempt the transfer from Capital gains tax, Transfer duty and
STC/Dividends Tax

Requirements that must be complied with:

1. Natural person must acquire and register transfer of the interest from the
company / trust no later than 31 December 2012.

2. Natural person alone or together with a spouse, directly held all the share
capital or member’s interest in the company/close corporation from 11
February 2009 until the date of transfer. Conversely, in the case of a trust, the
natural person disposed of the residence to the trust by way of donation/
settlement or financed all expenditure to acquire and improve the residence.

3. Natural person alone or together with spouse resided in the residence and
used it mainly for domestic purposes from 11 February 2009 to date of
registration of transfer.

4, The company/trust must be liquidated or deregistered /revoked within six
months of transfer.

CORPORATE RESTRUCTURING RULES

Group relief measures exist to facilitate transactions between group companies on a
tax neutral basis. These provisions provide for the amalgamation, conversion, merger
or similar schemes between two resident companies without having to apply to the
Commissioner for approval. These rules relate to company formations, share-for-share
transactions, amalgamation transactions, inter-group, intra-group transactions,
unbundling transactions and liquidation and distribution. The legislation sets out a
number of definitions of terminology that is used throughout the corporate
restructuring rules.
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CAPITAL ALLOWANCES
Capital allowances are only permissible when the taxpayer is the owner of the asset or
holds the asset under an instalment sale agreement and not a lease/finance lease.

The more common capital allowances available are set out below:

Aircraft

Purchased on or after 1 April 1995 for transporting

20%
persons for reward.
Aircraft hangers Purchased and contracted for on or after
and runways, 1 April 2001. Construction commenced and brought 20%
aprons and into use on or after 1 April 2001 and used by the
taxiways taxpayer in his sole trade as airport operator.
Hotel buildings Erection commenced on or after 4 June 1988. 5%
and improvements | Refurbishment, not extending outer shell of building. 2%
Industrial Used in process of or a process similar to a process
buildings and of manufacture. 5%
improvements Erected on or after 1 January 1989. Erected prior to
1 January 1989 2%
Erection commenced between 1 July 1996 and
30 September 1999 and brought into use on or 10%
before 31 March 2000.
Commercial New and unused commercial buildings and
buildings and improvements which fall outside other available 5%
improvements capital allowance regimes.
Small business Plant and machinery brought into use for the first 100%
corporations time on or after 1 April 2001 for the purposes of
trade and used directly in a process of or process
similar to a process of manufacture.
Other assets but not buildings, brought into use on 50/30/20
or after 1 April 2005 (not pro rata for part years).
Plant and Brought into use before 1 March 2002
machinery used in New and unused equipment brought into use on or 20%
a manufacturing after 1 March 2002 40/20/20/
or similar process 20
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Research and

Effective in respect of expenditure incurred on or

development after 2 November 2006.
expenditure Must be undertaken within South Africa and must be 50/30/20
(Including performed for purposes of advancing scientific or
buildings) technological knowledge.
Oil and gas New and unused, used directly in the taxpayer's sole
e . . X o 10%
pipelines business and in the production of its income.
Electricity and New and unused, used directly in the taxpayer's sole
h . - - o 5%
telephone lines business and in the production of its income.
Railway lines Contracted for on or after 23 February 2000. 5%
Farming Used by a farmer in his farming operations, including
equipment game farming. 50/30/20
including game
farming
Rolling stock Brought into use by the taxpayer in his trade for the
(trains, carriages first time on or after 1 January 2008 and must be 20%
and other things used wholly or partly for the transportation of °
pulled by train) persons, goods or things.
Airport and port New and unused aircraft hangers, aprons, runways,
assets taxiways and new and unused port terminals, 5%
breakwaters, berths and shipways.
Environmental New and unused production environmental assets 40/20/20/
assets and (waste treatment and recycling facilities or 20
activities improvements thereto) and post production assets
(waste dumps and dams or improvements thereto).
Post production environmental assets for example;
dams, reservoirs, evaporation ponds, etc. 5%
Small assets Cost less than R7 000 (R5 000 prior to 1 March 100%
2009). Does not apply to assets used for letting. °
Energy efficient Proposed additional allowance Up to
equipment 15%
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WEAR AND TEAR

The more common wear and tear allowances available are set out below: Note that
SARS will allow an asset having a cost of less than R7 000 (with effect from 1 March
2009, previously R5 000) to be written off on acquisition. Does not apply to assets
used for letting.

Aircraft 25%
Cellular telephones 50%
Computers — main frame 20%
Computers — personal 33.3%
Computer software — purchased 33.3%
Computer software — developed 100%
Delivery vehicles 25%
Fax machines 33.3%
Furniture and fittings 16.6%
Law reports 20%
Motor cycles 25%
Neon signs and advertising boards 10%
Passenger cars 20%
Photocopiers 20%
Race horses 25%
Security systems 20%
Shop fittings 16.6%
Small assets — less than R7 000 100%
Staff training equipment 20%
Television sets, video players, decoders 16.6%
Telephone equipment 20%
Textbooks 33.3%
Trailers 20%

INTELLECTUAL PROPERTY
An allowance is available in respect of costs incurred in devising or inventing patents,
designs, copyrights or similar property (excluding trademarks) on or after 1 January
2004 at the following rates:

e 5% in respect of inventions, patents or copyright expenditure.

e 10% in respect of designs or property of a similar nature.
When property is acquired from a connected person, the cost is limited to the lesser of
the cost or market value on the date it was acquired by the seller. No deduction is

permitted in respect of expenditure incurred on or after 1 January 2004 to extend the
term or renew the registration of the trademark.
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LEARNERSHIP ALLOWANCES
In order to encourage employment, deductions are afforded to employers who enter
into learnership agreements with employees.

Where an employer enters into a registered learnership agreement prior to 1 October
2011 with a learner during years of assessment ending on or after 1 January 2010 and
the agreement was entered into pursuant to a trade carried on by the employer, a
deduction of R30 000 (R50 000 if employee is disabled) is allowed against the
employer’s income. If the agreement was not in place for the entire year of
assessment, the allowance is apportioned.

Upon successful completion of the learnership, the employer receives a completion
allowance of R30 000 for each consecutive 12 month period within the duration of the
agreement. In cases where the duration of the agreement was less than 24 full
months, the completion allowance is limited to R30 000.

A deduction will not be allowed if the learner previously failed to complete any other
registered learnership having the same educational and a training component.

It is proposed that the learnership tax incentives scheme be extended by a further five
year.

RESIDENCE BASED TAXATION

South Africa operates a residence based system of taxation and all residents are

subject to tax in SA regardless of the source of the income and including a portion of

profits of controlled foreign entities (as dealt with in separately in this booklet).

Exceptions include:

e where service is rendered outside the Republic provided the individual is outside
the Republic for at least 183 days during any 12 month period commencing or
ending during the year of assessment, of which at least 60 full days are
continuous.

e  Foreign pensions (refer to the section dealing with Exemptions in this booklet).

e  Profits attributable to a permanent establishment of a controlled foreign entity,
subject to restrictions.

The legislation defines a resident as:

e A person ‘ordinarily resident’ in South Africa, or

e If not ordinarily resident, physically present in South Africa for 91 days in the
relevant year of assessment and each of the preceding five years for assessment
and physically present for at least 915 days in the preceding five years of
assessment.
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Where the above requirements are met, the individual will be regarded as being
resident from the first day of assessment in which the 915 day and 91 day physical
presence test is met. Partial days are regarded as full days.

When a person who is deemed to be resident by the aforegoing presence test leaves
the country for a continuous period of 330 days , that person is then no longer deemed
to be resident from the first day of the 330 day period.

In all cases, a person will cease to be resident in South Africa from the date that
he/she is deemed to be a resident in another country for purposes of a double tax
agreement which South Africa has with that country.

Taxpayers may deduct foreign taxes paid against South African tax payable to prevent
the effects of double taxation. However, tax credits are available only to the extent
that foreign taxes arise on foreign source income and excess credits may not be
deducted against tax on domestic source income. Alternatively, foreign taxes may be
deducted from the income to reduce the taxable amount. However, the foreign tax
cannot exceed the underlying income giving rise to the foreign tax.

CONTROLLED FOREIGN COMPANIES (CFC)

Anti-avoidance measures apply to prevent South African residents from avoiding South
African tax on foreign income by housing business and investment activities in foreign
companies.

A controlled foreign company is defined as a non-resident company in which one or
more South African residents hold more than 50% of the participation rights or voting
rights. Provided that any resident that holds less than 5% of the participation rights is
considered to be non- resident for purposes hereof.

A participation right is defined as the right to participate directly or indirectly in the
share capital, share premium or reserves or, where no person has any such right in the
company, the right to exercise any voting right.

The legislation provides that a portion of the net income of a CFC will be included in
the taxable income of any South African resident who has a participation right in the
CFC. The portion of the net income to be so included is based on the proportion of
participation rights the resident has to the total participation rights in the CFC.
Provisions are also in place to specifically include and exclude income from certain
sources and to further regulate the calculation of income to be included in a resident’s
taxable income.
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NON RESIDENTS
Non residents are generally exempt form Income Tax in South Africa. A withholding tax
is applicable to various income sources as set out below.
Interest income
Interest received by non residents from South African sources is exempt from Income
Tax subject to two exceptions.
. Non residents who are physically present in South Africa for more than 183
days during the relevant year of assessment.
. Non residents who conduct business in South Africa through a permanent
establishment as defined.
Despite the exemption and with effect from 1 January 2013, interest paid to non
residents is subject to a withholding tax of 10%. However the withholding tax need not
be deducted in the case of interest from the following investments.
. bonds issued by any sphere of Government
o investments listed on the JSE or a foreign exchange
. debt owed by a domestic bank or the South African Reserve Bank (subject
to anti avoidance rules)
. domestic dealer and brokerage accounts
o domestic collective investment schemes
. International trade finance — bills of exchange, letters of credit and similar
debt instruments if certified as such by an authorised dealer
. Interest paid from a South African source by a non resident except if said
non resident has a permanent establishment in South Africa or is present
in South Africa for more than 183 days in the tax year
. Interest received by non residents who have a permanent establishment in
South Africa or are present in South Africa more than 183 days in the tax
year (in which case interest received is subject to Income Tax).
Capital gains
Capital gains tax applies to gains made by non residents on the sale of immovable
property located in South Africa. With effect from 1 September 2007, a withholding tax
must be deducted by the seller or the estate agent or conveyancer assisting the seller.
This represents an advance payment against the final tax liability to be determined
when the non resident submits an Income Tax return for the year.

This withholding tax only applies where the total amount payable to the seller(s)
exceeds R2 million. The withholding tax must then be based on the entire proceeds
and not only that portion as exceeds R2 million.
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The withholding tax must be paid to SARS within 14 days, reckoned from the date the
sale proceeds are paid to the seller. This is extended to 28 days if the purchaser is a
non-resident.

Late payments will attract a 10% penalty and interest at prescribed rates. Where the
amounts withheld are denominated in foreign currency, the amount payable to SARS
must be translated into at the spot rate on the date of payment.

The withholding tax is calculated at the following rates:
. 5%, where the seller is a natural person
. 7.5%, where the seller is a company
. 10%, where the seller is a trust

The seller may apply to the Commissioner for a lower or nil amount to be withheld if
any of the following conditions exist:

. security is furnished for payment of taxes as finally assessed

o seller has other assets in South Africa

. where the actual liability will be less than the prescribed withholding tax

. where seller is not subject to tax on the disposal

Any purchaser who knowingly fails to adhere will be held liable for amounts not
withheld. Where the purchaser is assisted by an estate agent or conveyancer, they will
be held liable, but limited to the remuneration receivable.

Visiting entertainers and sportspersons

A 15% withholding tax is imposed on foreign visiting entertainers and sportspersons
and applies to all gross payments for performances in South Africa irrespective of
whom the payments are made to, including management companies. This is a final tax
and the sportsperson or entertainer need not submit a return of income.

Where the sportsperson or entertainer is in the Republic for more than 183 days, there
is no withholding tax but all payments are then subject to employees tax and the
sportsperson or entertainer is obliged to submit a tax return.

Any resident who agrees to find, organise or facilitate a performance is obliged to
notify SARS of the performance within 14 days of concluding the agreement.

Double tax treaties

Agreements are in place between South Africa and various other countries to avoid
income being fully taxed in both countries. A list of countries that South Africa has
agreements with and further details are available from Leask & Partners or SARS.
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ESTATE DUTY
Estate duty as well as capital gains tax is potentially payable on the death of a
taxpayer.

Estate duty at 20% of the Net Dutiable Estate.

Levied in addition to Capital Gains Tax which arises because assets are deemed to
be disposed of at market value at time of death.

The portion of the estate that is bequeathed to the surviving spouse is exempt
from estate duty.

The first R3.5 million of an estate is not subject to estate duty.

Any unused portion of the aforementioned R3.5 million exemption is transferred
and added to the surviving spouse’s exemption, with certain limitations.

Limited interests (usufructs and fideicommissums) are capitalised and valued at
the lesser of the life expectancy or period of enjoyment of the beneficiary.
Donations that are exempt from donations tax, i.e. when the donee only receives
a benefit on the death of the donor or under a donation mortis causa, are subject
to estate duty in the hands of the donor.

NATIONAL HEALTH INSURANCE

Government expects that national health insurance (NHI) will be phased in over 14
years. While initial allocations are made in the 2011 Budget, the NHI system will
require funding over and above current revenues allocated to public health. Preliminary
analysis indicates that the phasing in of a payroll tax (payable by employers), an
increase in the VAT rate and a surcharge on individuals’ taxable income could be
considered as funding options. The feasibility and practicality of co-payments or user
charges will also be explored. Announcements about specific funding instruments will
be made in the 2012 Budget.
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FOREIGN EXCHANGE CONTROL

The following foreign exchange allowances are currently available, provided

satisfactory documentation is provided.

Annual allowances for private individuals (residents)

e Holiday and business travel Aged 18 and over — R1 000 000 per
e Tuition, accommodation and living | annum (previously R750 000)
costs while studying abroad Under 18 years — R200 000 per
e Monetary gifts and loans annum for travelling (previously
e Donations to missionaries R160 000)

e Maintenance

Payments by debit or credit cards: Imports, services or subscriptions
Cardholders may make permissible foreign exchange payments for small
currency transactions not exceeding R20 000 per transaction.

Export of capital

Individuals over 18 years of age and in good standing with SARS may annually
export capital within the R 4 million overall limit (R8 million per family unit)
without export levy (previously R2 million overall limit). Foreign currency
accounts may be held with authorised dealers.

Emigrants

SA Reserve Bank will now reconsider applications in excess of R4 million (R 8
million per family unit) with no export levy.

Personal and household effects and vehicle within insured value of R1 million

Foreign Investments / Trusts

“Asset Swap” investments may be converted into direct foreign investments in
own name.

Loop structures must be unwound and their interest held via the non resident
must be transferred to a resident.

A resident donor relative to a discretionary trust may elect that foreign assets
held by that trust be deemed to be held by the resident donor.

Emigrants' blocked funds
May be remitted in accordance within approved tranches. 10% levy applies.

Foreign earned income
Individuals may retain foreign earnings offshore. Proceeds of merchandise
exports must be repatriated
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SA residents proceeding abroad on a temporary basis

May utilise the annual allowance dealt with above plus export of personal
household effects, vehicles, stamps and coin collections within an insured value
of R1 million per family or single person.

Temporary export of personal effects and jewellery

Must declare on NEP form where the total value of goods exceeds R50 000.
Specific approval of Exchange Control is required where the value exceeds
R200 000. Where jewellery is exported, such products must be manufactured
items and be in accordance with the traveller's financial means and standing.

Omnibus facilities

Authorised dealers may approve applications from firms/companies for omnibus
travel facilities up to R2 million per calendar year at the discretion of the
firm/company.

Foreign investments into SA

Share capital — shares to be endorsed non-resident by authorised dealer.
Foreign loans require prior SARB approval stating interest rate, objective and
terms.

Inheritance by SA Inheritances may be retained abroad provided
residents disclosed 2003 amnesty. If not they are subject
to the new Voluntary Disclosure Programme.

Foreign controlled Local borrowings in Rand limited to three times
companies shareholders' interest. Exceptions apply.
Legacies and Beneficiary non-resident: no restriction.
distributions from Beneficiary an emigrant: must ensure formally
estates re-designated as a non-resident.

Directors’ fees No limit. Require copy of resolution.

Miscellaneous items

Foreign currency transfers are also permitted in respect of a host of items not
listed above, including various personal and business expenses. Contact Leask &
Partners or a foreign exchange dealer for further details.
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TRANSFER DUTY, STAMP DUTY AND SECURITIES TAX

Immovable property - transfer duty
Natural persons

RO - R600 000 0%

R600 001 -  R1 000 000 3% over R600 000

R1 000 001 - R1 500 000 R12 000 plus 5% over R1 000 000
R1 500 001 + R 37 000 plus 8% over R1 500 000
Companies, close corporations, trusts 8%

Any immoveable property registered in the name of a spouse is exempt from
transfer duty where that property or portion thereof is transferred as a result of the
dissolution of the marriage.

Where applicable, a notional VAT input tax credit is allowed, limited to the transfer
duty actually paid.

200% penalty applies in respect of transfer duty evasion

Securities Transfer Tax
Creation/increase in authorised share capital | 0%

Issue of shares 0%
Transfer 0.25%
Penalty on late registration of transfer 10% plus interest

If the shares being transferred are shares in a residential property company,
transfer duty is payable by the purchaser instead of securities transfer tax. The
duty is based on the market value of the property and not the value of the shares.
Where the purchaser does not pay the duty, the seller and public officer are jointly
and severally liable. See section on Residential Property Companies.

Stamp Duty

The stamp duty act has been repealed. This means that no stamp duty will be
payable on documents previously dealt with by that Act, including leases of
immovable property. Any lease executed prior to 1 April 2009 would still bear duty
in terms of the act, with an exemption applicable where the lease term, including
any option period, is less than five years.
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RESIDENTIAL PROPERTY COMPANIES

With effect from 13 December 2002, the transfer of shares or member's interests in a
company or close corporation attracts transfer duty where the company or close
corporation is a residential property company. Transfer duty is calculated on the value
of the property at the time of transfer.

A residential property company is defined as any company or close corporation which
holds any dwelling-house, holiday home, apartment or similar abode, improved or
unimproved land zoned for residential use in the Republic, other than —

® an apartment complex, hotel, guesthouse or similar structure consisting of five or

more units held by a person which has been used for renting to five or more

persons, who are not connected persons in relation to that person; or

any fixed property of a vendor forming part of an enterprise as defined in section 1

of the Value-Added Tax Act;

e and more than 50% of the company's or CC's assets comprise of residential
property.

Transfer duty is payable at rates based on the acquirer's status i.e. where the

purchaser is a natural person, at the graduated rate whilst a flat rate of 8% applies

where the purchaser is not a natural person.

As there is no transfer of property in the deeds office, the Act imposes the liability on
the purchaser to pay the duty and in the event of the purchaser not paying the
transfer duty, the public officer and seller are jointly and severally liable for the
transfer duty.

Exemption on transfer to resident
There is presently exemption available in cases where property is transferred to a

person who is resident therein. Refer to section “Residential Entities” elsewhere in this
publication.
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PENALTIES FOR NON COMPLIANCE

New and harsher penalties have been introduced in order to achieve the widest
possible compliance by tax payers. SARS have thus far only applied the penalties in the
case of taxpayers who have more than one Income Tax return outstanding.

Non compliance which SARS may penalise includes the following.

e  Failure to register as a taxpayer or otherwise register as and when required;

e Failure to inform the Commissioner of a change of address or other details as and
when required;

e Failure by a company / close corporation to appoint a public officer or to have a
registered office or to notify the commissioner of any change in the public officer
or the registered office;

®  Failure to submit a return or other related documents or information timeously;

e  Failure to furnish, produce, or make available information, documents or things as

and when required;

Failure by an employer to notify SARS of having ceased to be an employer;

Failure by an employer to submit a monthly declaration of employee’s tax;

Failure by an employer to provide details of an employee;

Failure to deliver an employees” tax certificate to employees;

e Any other non-compliance with an obligation imposed under the Act, other than
instances of non compliance which are dealt with in other sections.

Fixed penalties chargeable per month or part thereof

Penalties will be calculated at the following rate based on taxable income of the
taxpayer for the preceding tax year.

TAXABLE INCOME PENALTY
RO — R250 000 R250
R250 001 — R500 000 R500
R500 001 — R1 000 000 R1 000
R1 000 001 — R5 000 000 R2 000
R5 000 001 — R10 000 000 R4 000
R10 000 001 — R50 000 000 R8 000
Above R50 million R16 000

The following persons, except those having taxable income above R50 million, or those
that did not trade during the year of assessment, will be treated as having a taxable
income of between R10 000 001 and R50 000 000 for purposes hereof.

e A company listed on a recognized stock exchange as described in paragraph 1 of
the Eighth Schedule to the Act;
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e A company whose gross receipts or accruals for the proceeding year exceeded
R500 million; or

e A company that forms part of a group of companies and which group includes a
company described in either point above.

Except in the case of the types of company listed above, where the taxable income of
the taxpayer for the preceding year is unknown or that person was not a taxpayer that
year, the commissioner may either impose a penalty assuming a taxable income of less
than R250 000 or estimate the amount of taxable income based on available
information. Provided that, where upon determining the actual taxable income of the
person it appears that such person falls within another bracket of the table, the penalty
must be adjusted accordingly.

Note that the penalty will be charged for each month, or part thereof that the
person fails to remedy the non-compliance.

Percentage based penalties

The commissioner may, in addition to any other penalty, interest or charge for which
the person may be liable under these regulations or the Act, impose a penalty equal to
ten percent of the:

e Amount of employees’ tax that an employer fails to pay as and when required;

e  Total amount of employees’ tax deducted or withheld, by an employer from the
remuneration of its employees, where the employer fails to submit an employees’
tax return; or

e Amount of provisional tax that a provisional taxpayer fails to pay as and when
required.

e VAT not paid by vendors as and when required.

Remittance of penalties

e Application may be made to the Commissioner to remit the penalty in certain
circumstances.
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PRIME INTEREST RATES (Source SA Reserve Bank)

Date

1999-02-12
1999-03-08
1999-04-19
1999-06-25
1999-07-14
1999-08-08
1999-10-04
2000-01-24
2001-06-18
2001-07-16
2001-09-25
2002-01-16
2002-03-18
2002-06-14
2002-09-16
2003-06-13
2003-08-15
2003-09-11
2003-10-20
2003-12-15

%o
21.00
20.00
19.00
18.00
17.50
16.50
15.50
14.50
(85
13.50
13.00
14.00
15.00
16.00
17.00
15.50
14.50
13.50
12.00
11.50

Date

2004-08-16
2005-04-15
2006-06 09
2006-08-04
2006-10-06
2006-12-08
2007-06-08
2007-08-17
2007-10-12
2007-12-07
2008-04-11
2008-06-13
2008-12-12
2009-02-06
2009-03-25
2009-05-04
2009-05-24
2009-08-14
2010-03-26
2010-09-10
2010-11-19

%
11.00
10.50
11.00
11.50
12.00
12.50
13.00
13.50
14.00
14.50
15.00
15.50
15.00
14.00
13.00
12.00
11.00
10.50
10.00
9.50
9.00
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OFFICIAL INTEREST RATES

The taxable fringe benefit arising from low or interest free loans is determined using the
following official rates. Interest charged by SARS on outstanding taxes are also indicated
as well as interest received on overpayment of tax.

With effect from 1 March 2011 the official rate in respect of local low or no interest loans
is equal to the repo rate plus one percentage point. The official rate is adjusted on the
first day of the month following a repo rate adjustment.

Fringe Benefits tax

Date of change Rate
1 March 2008 12%
1 September 2008 13%
1 March 2009 11.5%
1 June 2009 9.5%
1 July 2009 8.5%
1 September 2009 8%
1 October 2010 7%
1 March 2011 6.5%

Interest charged:- Assessment, PAYE, Provisional tax, VAT
Interest paid by SARS — successful appeals and VAT

Date of change Rate
1 March 2008 14%
1 September 2008 15%
1 May 2009 13.5%
1 July 2009 12.5%
1 August 2009 11.5%
1 September 2009 10.5%
1 July 2010 9.5%
1 March 2011 8.5%
Overpayment of tax

Date of change Rate
1 March 2008 10%
1 September 2008 11%
1 May 2009 9.5%
1 July 2009 8.5%
1 August 2009 7.5%
1 September 2009 6.5%
1 July 2010 5.5%
1 March 2011 4.5%
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SERVICE IS THE BOTTOM LIME






